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SECOND ENGROSSED SUBSTI TUTE SENATE BI LL 5536

State of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Committee on Judiciary (originally sponsored by Senators
Fi nkbei ner, Reardon, Roach, Hale, Horn, Benton, Mrton, Hewtt,
Schm dt, Kastama, Sheahan, Milliken, Johnson, Parlette, Stevens, Wst
and Esser)

READ FI RST TI ME 02/ 21/ 03.

AN ACT Rel ating to condom ni uns; anmendi ng RCW 64. 34. 100, 64. 34. 216,
64. 34.324, 64.34.410, 64.34.417, 64.34.425, 64.34.445, 64.34.450, and
64. 34. 452; adding new sections to chapter 64.34 RCW creating a new
section; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 64.34 RCW
to read as foll ows:

(1) The legislature finds, declares, and determ nes that:

(a) Washington's cities and counties under the growh managenent
act are required to encourage urban growh in urban growmh areas at
densities that accommobdate twenty-year growth projections;

(b) One of the growh managenent act's planning goals is to
encourage the availability of affordable housing for all residents of
the state and pronote a variety of housing types;

(c) Quality condom nium construction needs to be encouraged to
achi eve growt h managenent act mandated urban densities and ensure that
residents of the state, particularly in urban gromh areas, have a
broad range of ownership choi ces.
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(2) It is the intent of the legislature that this act inplenent
changes in the condom nium act that encourage insurance carriers to
provide liability insurance for condom nium builders by: Providing for
arbitration of disputes; ensuring that material facts and clains are
presented as fully as possible in arbitration proceedings; confining
judicial review of arbitration decisions to the arbitration record
except in very limted circunstances; requiring mandatory arbitration
of disputes involving construction defects; and elimnating litigation
over mnor or insignificant problenms, while continuing to protect
consuners' legitimte clains regardi ng condom ni um construction

(3) It is the further intent of the legislature that these changes
in the condom nium act ensure that a broad range of affordable
homeowner shi p opportunities continue to be available to the residents
of the state and al so assist cities' and counties' efforts to achieve
the density mandates of the grow h managenent act.

Sec. 2. RCW 64.34.100 and 1989 c¢ 43 s 1-113 are each anmended to
read as foll ows:

(1) The renedies provided by this chapter shall be Iliberally
admnistered to the end that the aggrieved party is put in as good a
position as if the other party had fully perforned. However,
consequential, special, or punitive damages nay not be awarded except
as specifically provided in this chapter or by other rule of |aw

(2) Any right or obligation declared by this chapter is enforceable
by arbitration or judicial proceeding. Arbitration may be provided for

by agreenment of the parties. However, all clains arising under or
relating to ROW 64. 34. 443, 64.34.445, or 64.34.450 shall be subject to
mandatory arbitration as set forth in this section. |In any arbitration

of clains arising under or relating to RCW 64.34.443, 64.34.445, or
64.34.450, the arbitrator nay award reasonable attorneys' fees to the
substantially prevailing party as set forth in this section.

(3) Mandatory arbitration for clains arising under or relating to
RCW 64. 34. 443, 64.34.445, or 64.34.450 shall conply with the follow ng
m ni num st andar ds:

(a) All disputes shall be heard by one qualified arbitrator, unless
the parties agree that three arbitrators shall be used. When three
arbitrators are used, one shall be appointed by each of the disputing
parties and the first two arbitrators shall appoint the third, who wll
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chair the panel. The parties shall select the identity and nunber of
the arbitrator(s) after service of the request, notice, or petition to
arbitrate. If, within thirty days after service of the request,
notice, or petition to arbitrate, the parties fail to agree on an
arbitrator or the required nunber of arbitrators fail to be appointed,
then an arbitrator shall be appointed under RCW 7.04.050 by the
presiding judge of the superior court of the county in which the
condoniniumis |ocated;

(b) In any arbitration, at least one arbitrator nust be a | awer or
retired judge. Any additional arbitrator nust be either a |awer or
retired judge or a person who has experience with construction and
engi neering standards and practices, witten construction warranties,
or construction dispute resolution and a person shall not serve as an
arbitrator in any arbitration in which that person has any financial or
personal interest;

(c) The arbitration hearing nust be conducted in a nanner that
permts full, fair, and expeditious presentation of the case by both
parties. The arbitrator shall be bound by the | aw of WAshi ngton state.
Parties may be, but are not required to be, represented by attorneys.
The arbitrator nmay permt discovery to ensure a fair hearing but nay
limt the scope or mnmanner of discovery for good cause to avoid
excessive delay and costs to the parties. Unless the parties agree
otherwise or the arbitrator grants an extension for good cause, the
arbitration hearing shall be conpleted within six nonths of the service
of the request, notice, or petition to arbitrate or, when applicable
the service of the list of defects in accordance with RCW 64. 50. 030;

(d) Except as otherwise set forth in this section, arbitration
shal |l be conducted under chapter 7.04 RCW unless the parties elect to
use the condom nium or construction dispute resolution rules of the
Anerican arbitration association, which are permtted to the extent not
inconsistent with this section. The expenses of wi tnesses including
expert wtnesses shall be paid by the party producing the wtnesses.
Each party shall pay its own reasonable attorneys' fees unless the
parties agree otherwise or unless the arbitrator awards reasonable
attorneys' fees or any part thereof to any specified party or parties.
All  other expenses of arbitration shall be borne equally by the
parties, unless they agree otherwise or unless the arbitrator awards
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such expenses or any part thereof to any specified party or parties;
and

(e) Service of a request, notice, or petition to arbitrate
comences an arbitration for purposes of RCW 64. 34.452.

(4) Wthin twenty days after the arbitration decision and award is
served on the parties, any aqgrieved party may file with the clerk of
the superior court in which the condomniumis located a witten notice
of appeal and request for a trial in the superior court. Such a trial
shall thereupon be held and shall include a right to a jury, if
demanded. Such a trial shall be commenced on an expedited schedul e
within ninety days of the filing of the notice of appeal.

(a) Judicial review of an arbitration decision and award shall be
confined to the record created by the arbitrator, except that, upon
order of the court, the record may be supplenented by additional
evidence or claimonly if the additional evidence or claimrelates to:

(i) dainms for disqualification of an arbitrator, when such clains
were unknown to the appealing party at the tine of arbitration;

(ii) dains regarding nmatters that were inproperly excluded from
the arbitration record after being offered by the appealing party;

(i1i) Cains regarding matters that were outside the jurisdiction
of the arbitrator; or

(iv) Material facts regarding clains that have been arbitrated and
that: (A Were unknown at the tine of the arbitration hearing by the
party proposing their introduction where such a |ack of know edge was
not the result of the party's prior refusal or failure to exercise
reasonable diligence in the investigation of its clains or defenses;
and (B) could not have been reasonably discovered at the tinme of
arbitration where the failure to discover was not intentional or due to
i nexcusabl e neqgl ect.

(b) Except when the court has authorized the record to be
suppl enented under this subsection (4), the parties may not conduct
pretrial discovery. When pretrial discovery is permtted, the court
shall, in its order regarding supplenenting the record, establish the
scope, timng, and extent of pernm ssible discovery and shall require
the noving party to disclose before trial the specific additional
evidence they intend to offer.

(c) Ofers of conprom se and the assessnent of costs and reasonabl e
attorneys' fees shall be governed by RCW7.06.050 and 7. 06. 060.
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(d) The arbitration decision shall be in witing and nust set forth
findings of fact and conclusions of law that support the decision.

(e) Unless the parties agree otherwi se, a conplete verbatimrecord
of the arbitration hearing shall be naintained that includes al
exhibits offered by the parties. Vi deo recording of the arbitration
hearing is permssible.

(f) Wthin forty-five days after entry of an order to submt the
record, or within such other tine as the court allows or as the parties
agree, the arbitrator shall submt to the court a certified copy of the
record for judicial review of the decision, except that the petitioner
shall prepare at the petitioner's expense and submt the verbatim
hearing record required under (e) of this subsection. If the parties
agree, or upon order of the court, the record shall be shortened or
summari zed to avoid reproduction and transcription of portions of the
record that are duplicative or not relevant to the issues to be
reviewed by the court. The petitioner shall pay the arbitrator the
cost of preparing the record before the arbitrator submts the record
to the court. Failure by the petitioner to tinely pay the arbitrator
relieves the arbitrator of responsibility to submt the record and is

grounds for dismssal of the petition. If the relief sought by the
petitioner is granted in whole or in part, the court shall equitably
assess the costs of preparing the record anong the parties. | n

assessing costs, the court shall take into account the extent to which
each party prevailed and the reasonabl eness of the parties' conduct in
agreeing or not agreeing to shorten or summarize the record under this
subsection (4)(f).

(g) Unless the parties agree otherwise, an appeal of an
arbitrator's decision is an appeal of the full and conplete decision.

Sec. 3. RCW®64.34.216 and 1992 ¢ 220 s 7 are each anended to read
as follows:

(1) The declaration for a condom ni um nust cont ai n:

(a) The nane of the condom nium which must include the word
"condom ni uni or be followed by the words "a condom nium"™ and the nane
of the association;

(b) A legal description of the real property included in the
condom ni um
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(c) A statenent of the nunber of wunits which the declarant has
created and, if the declarant has reserved the right to create
addi tional units, the nunber of such additional units;

(d) The identifying nunber of each unit created by the decl aration
and a description of the boundaries of each unit if and to the extent
they are different fromthe boundaries stated in RCW64. 34. 204(1);

(e) Wth respect to each existing unit:

(1) The approxi mate square footage;

(i1) The nunber of bathroons, whole or partial;

(ii1) The nunmber of roons designated primarily as bedroons;

(1v) The nunmber of built-in fireplaces; and

(v) The level or levels on which each unit is |ocated.

The data described in (ii), (iii), and (iv) of this subsection
(1)(e) may be omtted wth respect to units restricted to
nonr esi denti al use;

(f) The nunber of parking spaces and whet her covered, uncovered, or
encl osed;

(g) The nunber of noorage slips, if any;

(h) A description of any limted common el enents, other than those
specified in RCW 64.34.204 (2) and (4), as provided in RCW
64.34.232(2)(j);

(1) A description of any real property which may be allocated
subsequently by the declarant as |limted common el enents, other than
limted common elenments specified in RCW 64.34.204 (2) and (4),
together with a statenent that they may be so all ocated,;

(j) A description of any developnent rights and other special
declarant rights under RCW 64.34.020(29) reserved by the declarant,
together wth a description of the real property to which the
devel opnent rights apply, and a time [imt within which each of those
rights nust be exercised,

(k) If any developnent right may be exercised wth respect to
different parcels of real property at different tinmes, a statenent to
that effect together wth: (1) Ether a statenment fixing the
boundaries of those portions and regulating the order in which those
portions may be subjected to the exercise of each devel opnent right, or
a statenment that no assurances are made in those regards; and (ii) a
statenent as to whether, if any devel opnent right is exercised in any
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portion of the real property subject to that devel opnment right, that
devel opnent right nust be exercised in all or in any other portion of
t he remai nder of that real property;

(I') Any other conditions or |imtations under which the rights
described in (j) of this subsection may be exercised or will |apse;

(m An allocation to each unit of the allocated interests in the
manner described in RCW 64. 34. 224,

(n) Any restrictions in the declaration on use, occupancy, or
alienation of the units;

(o) A cross-reference by recording nunber to the survey map and
plans for the units created by the declaration; and

(p) Al matters required or permtted by RCW 64.34.220 through
64. 34. 232, 64.34.256, 64.34.260, 64.34.276, ((and)) 64.34.308(4), and
64. 34. 450.

(2) Al anendnents to the declaration shall contain a cross-
reference by recording nunber to the declaration and to any prior
amendnents thereto. Al anmendnents to the declaration adding units
shall contain a cross-reference by recording nunber to the survey nap
and plans relating to the added units and set forth all information
requi red by RCW64. 34.216(1) with respect to the added units.

(3) The declaration may contain any other matters the decl arant
deens appropri ate.

Sec. 4. RCW64.34.324 and 1992 ¢ 220 s 16 are each anmended to read
as follows:

(1) Unless provided for in the declaration, the bylaws of the
associ ation shall provide for:

(a) The nunber, qualifications, powers and duties, terns of office,
and manner of electing and renoving the board of directors and officers
and filling vacanci es;

(b) Election by the board of directors of such officers of the
associ ation as the byl aws specify;

(c) Which, if any, of its powers the board of directors or officers
may del egate to other persons or to a nanagi ng agent;

(d) Which of its officers nmay prepare, execute, certify, and record
anendnents to the declaration on behalf of the association; ((and))

(e) The nethod of anending the byl aws; and
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(f) A statenent regarding the decision-nmaking standards to which
the board of directors or officers will be held.

(2) Subject to the provisions of the declaration, the bylaws my
provide for any other matters the association deens necessary and
appropri ate.

(3) In determning the qualifications of any officer or director of
t he associ ation, notw thstandi ng the provision of RCW64. 34.020(32) the
term "unit owner" in such context shall, unless the declaration or
byl aws ot herw se provide, be deened to include any director, officer,
partner in, or trustee of any person, who is, either alone or in
conjunction with another person or persons, a unit owner. Any officer
or director of the association who would not be eligible to serve as
such if he or she were not a director, officer, partner in, or trustee
of such a person shall be disqualified fromcontinuing in office if he
or she ceases to have any such affiliation with that person, or if that
person woul d have been disqualified fromcontinuing in such office as
a natural person

Sec. 5. RCW64.34.410 and 2002 ¢ 323 s 10 are each anended to read
as follows:

(1) A public offering statenent shall contain the follow ng
i nformati on:

(a) The nane and address of the condom ni um

(b) The nane and address of the declarant;

(c) The nane and address of the managenent conpany, if any;

(d) The rel ationship of the managenent conpany to the declarant, if
any,

(e) A list of up to the five nobst recent condom nium projects
conpleted by the declarant or an affiliate of the declarant within the
past five years, including the nanes of the condom niuns, their
addresses, and the nunber of existing units in each. For the purpose
of this section, a condomniumis "conpleted' when any one unit therein
has been rented or sold;

(f) The nature of the interest being offered for sale;

(g) A brief description of the permtted uses and use restrictions
pertaining to the units and the conmon el enents;

(h) A brief description of the restrictions, if any, on the renting

2ESSB 5536 p. 8
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or leasing of units by the declarant or other unit owners, together
with the rights, if any, of the declarant to rent or |ease at |east a
majority of units;

(i) The nunber of existing units in the condom nium and the maxi num
nunber of units that may be added to the condom ni um

(j) Alist of the principal common anenities in the condom nium
which materially affect the value of the condom nium and those that
will or may be added to the condom nium

(k) Alist of the limted common elenents assigned to the units
being offered for sale;

(I') The identification of any real property not in the condom nium
the owner of which has access to any of the commobn elenents, and a
description of the ternms of such access;

(m The identification of any real property not in the condom nium
to which unit owners have access and a description of the terns of such
access;

(n) The status of construction of the units and common el enents,
i ncluding estimted dates of conpletion if not conpl eted;

(o) The estimated current common expense liability for the units
bei ng of fered;

(p) An estimate of any paynent with respect to the common expense
litability for the units being offered which will be due at cl osing;

(q) The estimated current anmount and purpose of any fees not
included in the comobn expenses and charged by the declarant or the
associ ation for the use of any of the common el enents;

(r) Any assessnents which have been agreed to or are known to the
declarant and which, if not paid, may constitute a |lien against any
units or common elenents in favor of any governnental agency;

(s) The identification of any parts of the condom nium other than
the units, which any individual owner will have the responsibility for
mai nt ai ni ng;

(t) If the condom nium involves a conversion condom nium the
information required by RCW 64. 34. 415;

(u) Wiether timesharing is restricted or prohibited, and if
restricted, a general description of such restrictions;

(v) Alist of all devel opnent rights reserved to the decl arant and
all special declarant rights reserved to the declarant, together wth

p. 9 2ESSB 5536
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the dates such rights nust termnate, and a copy of or reference by
recordi ng nunber to any recorded transfer of a special declarant right;

(w) A description of any material differences in terns of
furnishings, fixtures, finishes, and equi pnent between any nodel unit
available to the purchaser at the tinme the agreenent for sale is
executed and the unit being offered;

(x) Any liens on real property to be conveyed to the association
required to be disclosed pursuant to RCW 64. 34.435(2)(b);

(y) A list of any physical hazards known to the declarant which
particularly affect the condom niumor the imrediate vicinity in which
the condom niumis | ocated and which are not readily ascertainabl e by
t he purchaser;

(z) A brief description of any construction warranties to be
provided to the purchaser and a brief statenent as to whether any
express witten warranty replaces or other docunent excludes or
nodifies the inplied warranties of quality provided in RCW 64. 34. 445;

(aa) Any building code violation citations received by the
declarant in connection with the condom nium which have not been
corrected,

(bb) A statenment of any unsatisfied judgnents or pending suits
agai nst the association, a statenent of the status of any pending suits
material to the condomnium of which the declarant has actua
knowl edge, and a statenment of any litigation brought by an owners
associ ation, unit owner, or governnental entity in which the decl arant
or any affiliate of the declarant has been a defendant, arising out of
the construction, sale, or admnistration of any condom niumw thin the
previous five years, together with the results thereof, if known;

(cc) Any rights of first refusal to | ease or purchase any unit or
any of the common el enents;

(dd) The extent to which the insurance provided by the association
covers furnishings, fixtures, and equi pnent |ocated in the unit;

(ee) A notice which describes a purchaser's right to cancel the
pur chase agreenent or extend the closing under RCW 64. 34. 420, incl udi ng
applicable tinme frames and procedures;

(ff) Any reports or statenents required by RCW 64.34.415 or
64. 34. 440(6) (a) . RCW 64. 34. 415 shall apply to the public offering
statenent of a condomi niumin connection with which a final certificate
of occupancy was issued nore than sixty calendar nonths prior to the

2ESSB 5536 p. 10
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preparation of the public offering statenent whether or not the
condomnium is a conversion condomnium as defined in RCW
64. 34. 020( 10) ;

(gg) A list of the docunents which the prospective purchaser is
entitled to receive from the declarant before the rescission period
conmences;

(hh) A notice which states: A purchaser may not rely on any
representation or express warranty unless it is contained in the public
offering statenent or nmade in witing signed by the declarant or by any
person identified in the public offering statenment as the declarant's
agent ;

(ii) Anotice which states: This public offering statenent is only
a summary of sone of the significant aspects of purchasing a unit in
this condom nium and the condom nium docunents are conplex, contain
ot her inportant information, and create binding |egal obligations. You
shoul d consi der seeking the assistance of |egal counsel;

(jj) Any other information and cross-references which the decl arant
believes wll be helpful in describing the condomnium to the
recipients of the public offering statenent, all of which my be
i ncluded or not included at the option of the declarant;

(kk) A notice that addresses conpliance or nonconpliance with the
housing for older persons act of 1995 P.L. 104-76, as enacted on
Decenber 28, 1995; and

(I'l') A notice that is substantially in the form required by RCW
64. 50. 050.

(2) The public offering statenent shall include copies of each of
the follow ng docunents: The declaration, the survey map and pl ans
the articles of incorporation of the association, bylaws of the
associ ation, rules and regulations, if any, current or proposed budget
for the association, and the bal ance sheet of the association current
within ninety days if assessnents have been collected for ninety days
or nore.

| f any of the foregoing docunents listed in this subsection are not
avai | abl e because they have not been executed, adopted, or recorded,
drafts of such docunents shall be provided with the public offering
statenent, and, before closing the sale of a unit, the purchaser shal
be given copies of any material changes between the draft of the
proposed docunents and the final docunents.
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(3) The disclosures required by subsection (1)(g), (k), (s), (u),
(v), (z), and (cc) of this section shall also contain a reference to
specific sections in the condom ni um docunents which further explain
the information di scl osed.

(4) The disclosures required by subsection (1)(z), (ee), (hh)
(ii), and (I'l) of this section shall be located at the top of the first
page of the public offering statenent and be typed or printed in ten-
poi nt bold face type size.

(5) A declarant shall pronptly anmend the public offering statenent
to reflect any material change in the information required by this
section.

Sec. 6. RCW®64.34.417 and 1990 ¢ 166 s 11 are each anended to read
as follows:

(1) Except wunder subsection (2) of this section, if a unit is
offered for sale for which the delivery of a public offering statenent
or other disclosure docunent is required under the |laws of any state or
the United States, a single disclosure docunent conformng to the
requi rements of RCW64. 34. 410 and 64. 34. 415 and conform ng to any ot her
requi renment inposed under such | aws, may be prepared and delivered in
lieu of providing two or nore disclosure docunents.

(2) The disclosure docunents conformng to the requirenents of RCW
64.34.410 and 64.34.415 shall disclose in a separate docunent, using
twelve-point bold face type, that the purchaser my agree to
arbitration of any right or obligation declared under this chapter, but
that by doing so the purchaser is waiving the constitutional right to
seek a de novo trial by jury in the superior court.

Sec. 7. RCW®64.34.425 and 1992 ¢ 220 s 23 are each anended to read
as follows:

(1) Except in the case of a sale where delivery of a public
offering statenent iIs required, or unless exenpt under RCW
64.34.400(2), a wunit owner shall furnish to a purchaser before
execution of any contract for sale of a unit, or otherw se before
conveyance, a resale certificate, signed by an officer or authorized
agent of the association and based on the books and records of the
association and the actual knowl edge of the person signing the
certificate, containing:

2ESSB 5536 p. 12
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(a) A statenent disclosing any right of first refusal or other
restraint on the free alienability of the wunit contained in the
decl arati on;

(b) A statenent setting forth the anount of the nonthly conmon
expense assessnent and any unpaid commbn expense or special assessnent
currently due and payable fromthe selling unit owner and a statenent
of any special assessnents that have been | evied against the unit which
have not been paid even though not yet due;

(c) A statenment, which shall be current to within forty-five days,
of any commpbn expenses or special assessnents against any unit in the
condom nium that are past due over thirty days;

(d) A statenment, which shall be current to within forty-five days,
of any obligation of the association which is past due over thirty
days;

(e) A statenent of any other fees payable by unit owners;

(f) A statenent of any anticipated repair or replacenent cost in
excess of five percent of the annual budget of the association that has
been approved by the board of directors;

(g) A statenent of the anount of any reserves for repair or
repl acenent and of any portions of those reserves currently designated
by the association for any specified projects;

(h) The annual financial statenment of the association, including
the audit report if it has been prepared, for the year imrediately
precedi ng the current year.

(1) A balance sheet and a revenue and expense statenent of the
associ ation prepared on an accrual basis, which shall be current to
wi thin one hundred twenty days;

(Jj) The current operating budget of the association;

(k) A statenent of any unsatisfied judgnents against the
associ ation and the status of any pending suits or |egal proceedings in
whi ch the association is a plaintiff or defendant;

(1) A statenent describing any insurance coverage provided for the
benefit of unit owners;

(m A statement as to whether there are any alterations or
i nprovenents to the unit or to the limted common el enents assigned
thereto that violate any provision of the declaration;

(n) A statement of the nunber of units, if any, still owned by the
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decl arant, whether the declarant has transferred control of the
association to the unit owners, and the date of such transfer;

(o) A statenent as to whether there are any violations of the
health or building codes with respect to the unit, the limted comon
el ements assigned thereto, or any other portion of the condom nium

(p) A statenent of the remaining term of any |easehold estate
af fecting the condom ni um and the provi sions governi ng any extension or
renewal thereof; and

(q) A copy of the declaration, the bylaws, the rules or regulations
of the association, and any other information reasonably requested by
nmort gagees of prospective purchasers of units. I nformati on requested
generally by the federal national nortgage association, the federa
hone | oan bank board, the governnent national nortgage association, the
veterans admnistration and the departnment of housing and urban
devel opnent shall be deened reasonable, provided such information is
reasonably available to the associ ation.

(2) The association, within ten days after a request by a unit
owner, and subject to paynent of any fee inposed pursuant to RCW
64.34.304(1)(l), shall furnish a resale certificate signed by an
officer or authorized agent of the association and containing the
informati on necessary to enable the unit owner to conply with this
section. For the purposes of this chapter, a reasonable charge for the
preparation of a resale certificate may not exceed one hundred fifty
dol | ars. The association may charge a unit owner a nomnal fee for
updating a resale certificate within six nmonths of the unit owner's
request. The unit owner shall also sign the certificate but the unit
owner is not liable to the purchaser for any erroneous information
provi ded by the association and included in the certificate unless and
to the extent the unit owner had actual know edge thereof.

(3) A purchaser is not liable for any unpaid assessnent or fee
against the unit as of the date of the certificate greater than the
anount set forth in the certificate prepared by the association unless
and to the extent such purchaser had actual know edge thereof. A unit
owner is not liable to a purchaser for the failure or delay of the
association to provide the certificate in a tinely manner, but the
purchaser's contract is voidable by the purchaser until the certificate
has been provided and for five days thereafter or until conveyance,
whi chever occurs first.
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Sec. 8. RCWG64.34.445 and 1992 ¢ 220 s 26 are each anended to read
as follows:

(1) A declarant and any dealer warrants that a unit wll be in at
| east as good condition at the earlier of the tinme of the conveyance or
delivery of possession as it was at the tinme of contracting, reasonable
wear and tear and damage by casualty or condemmati on except ed.

(2)(a) A declarant and any dealer inpliedly warrants that a unit
and the common elenents in the condomnium are suitable for the
ordinary uses of real estate of its type and that any inprovenents nade
or contracted for by such declarant or dealer will be:

(((a))) (i) Free fromdefective materials; ((anrd

tBy)) (ii) Constructed in accordance with sound engineering and
construction standards((;—and)) ;.

(iii) Constructed in a workmanli ke manner; and

(iv) Constructed in conpliance with all laws then applicable to
such i nprovenents.

(b) The inplied warranty is applicable only to the extent that a

failure under (a) of this subsection: (i) Has had or will have a
materially adverse effect on the structural integrity of a unit or
common elenent; (ii) has resulted or will result in a unit or common

el enent being unsafe in any material respect when used for its intended
purpose; (iii) would have substantially reduced the fair market val ue
of the unit on the date of initial conveyance by the declarant or
deal er had the defect been disclosed at the date of initial conveyance;
or (iv) materially inpairs or will inpair the use of a unit or connon
elenent for its intended purpose.

(3) A declarant and any dealer warrants to a purchaser of a unit
that may be used for residential use that an existing use, continuation
of which is contenplated by the parties, does not violate applicable
law at the earlier of the tinme of conveyance or delivery of possession.

(4) Warranties inposed by this section may be replaced, excluded,
or nodified as specified in RCW 64. 34. 450.

(5) For purposes of this section, inprovenents nmade or contracted
for by an affiliate of a declarant, as defined in RCW64.34.020(1), are
made or contracted for by the decl arant.

(6) Any conveyance of a unit transfers to the purchaser all of the
declarant's inplied warranties of quality, as they nay be replaced,
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excluded, or nodified by an express witten warranty as specified in
RCW 64. 34. 450.

Sec. 9. RCW 64.34.450 and 1989 c 43 s 4-113 are each anmended to
read as foll ows:

(1) ((Except as limted by subsection (2} of this section)) For
units intended for nonresidential use, inplied warranties of quality:

(a) May be excluded or nodified by witten agreenment of the
parties; and

(b) Are excluded by witten expression of disclainer, such as "as
is,” "with all faults," or other |anguage which in common under st andi ng
calls the buyer's attention to the exclusion of warranties.

(2) ((Wth respect to a purchaser of a unit that nay be occupied))
For units intended for residential use, no ((general)) disclainer of
inplied warranties of quality is effective, ((but—a)) except that:

(a) A declarant ((and—any)) or dealer may disclaim liability in
((anr)) a separate recorded instrument signed by the purchaser for a
specified defect or specified failure to conply with applicable |aw,
if: (i) The specific defect or failure ((enteredinto—andbecare)) IS
knowmn to exist at the tinme of disclosure; (ii) the disclainer
specifically describes the defect or failure; (iii) the disclainer
includes a statenent as to the effect of the defect or failure; and
(iv) the disclainer is clearly a part of the basis of the bargain,_
and/ or

(b) A declarant or dealer may replace or nodify the inplied
warranties of quality provided under RCW 64.34.445 with an express
witten warranty of quality only if each of the followng conditions
are net:

(i) The express witten warranty does not reduce protections
provided to the purchaser by the inplied warranty set forth in RCW
64. 34. 445;

(ii) The disclosure required by RCW64.34.410(1)(z) is contained in
a public offering statenent as provided by RCW 64.34.410(3) and such
disclosure is set forth in twelve-point bold face type in the
declaration or anendnent thereto;

(iii) The express witten warranty is set forth in full in the
declaration, an anmendnent to the declaration, or another recorded
docunent ; and

2ESSB 5536 p. 16



A W DN P

©O© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(iv) The unit purchaser who initially acquires the unit fromthe
declarant expressly acknow edges in a recorded witten conveyance or
another recorded witten instrunent that the inplied warranties of
guality have been replaced or nodified by the express witten warranty.

Sec. 10. RCW 64.34.452 and 2002 c¢ 323 s 11 are each anended to
read as foll ows:

(1) A judicial proceeding or arbitration for breach of any
obligations arising under or relating to RCW 64.34.443 ((anrd)) .
64. 34. 445, and 64. 34. 450 nust be commenced within four years after the
cause of action accrues: PROVIDED, That the period for comrenci ng an
action for a breach accruing pursuant to subsection (2)(b) of this
section shall not expire prior to one year after termnation of the
period of declarant control, if any, under RCW 64.34.308(4). Such
periods nmay not be reduced by either oral or witten agreenent, or
t hrough the use of contractual clains or notice procedures that require
the filing or service of any claimor notice prior to the expiration of
the period specified in this section. Arbitration under this chapter
shal |l be deened commenced when a request, notice, or petition is served
on a party that is necessary to the resolution of the claim

(2) Subject to subsection (3) of this section, a cause of action or
breach of warranty of quality, regardless of the purchaser's |ack of
knowl edge of the breach, accrues:

(a) As to a unit, the date the purchaser to whom the warranty is
first made enters into possession if a possessory interest was conveyed
or the date of acceptance of the instrunent of conveyance if a
nonpossessory interest was conveyed; and

(b) As to each common elenent, at the latest of (i) the date the
first unit in the condom nium was conveyed to a bona fide purchaser
(i1) the date the common el ement was conpleted, or (iii) the date the
common el enent was added to the condom ni um

(3) If a warranty of quality explicitly extends to future
performance or duration of any inprovenent or conponent of the
condom nium the cause of action accrues at the tinme the breach is
di scovered or at the end of the period for which the warranty
explicitly extends, whichever is earlier.

(4) If a witten notice of claimis served under RCW 64.50.020
within the tine prescribed for the filing of an action under this
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chapter, the statutes of |[imtation in this chapter and any applicable
statutes of repose for construction-related clains are tolled unti
sixty days after the period of time during which the filing of an
action is barred under RCW 64.50. 020.

NEW SECTION. Sec. 11. A new section is added to chapter 64.34 RCW
to read as foll ows:

(1) Effective January 1, 2006, all condom niuns shall be inspected
by a qualified third party independent inspector during the course of
construction. Condom niuns inspected that are granted a certification
of inspection shall be presuned to be constructed in accordance with
sound engineering and construction standards; constructed in a
wor kmanl i ke manner; and constructed in conpliance with all laws then
applicable to inprovenents.

(2)(a) The inspections shall be perfornmed by qualified inspectors.
To be qualified, the person performng the inspection shall have at
least five years of verifiable experience in construction; have
certification as a building inspector, conbination inspector or
conbi nation dwelling inspector fromthe international code council; and
have successfully passed the technical witten exam nation pronul gated

by the international code council for those certification categories.

(b) Nothing in this section, as it relates to qualified inspectors,
shall be construed to alter the requirenments for |icensure, or the
jurisdiction, aut hority, or scope of practice of architects,
pr of essi onal engi neers, or general contractors.

(c) A qualified inspector shall be free from any interference or
influence relating to the inspections under this chapter. An inspector
shall not engage in any design or construction activities relating to
t he condom nium for which the inspector is engaged to inspect. Nor may
a qualified inspector be engaged by the declarant or agents of the
declarant in any other activity except qualified inspections.

(3)(a) Any inspection during the course of construction of a

condom nium shall include at a mninmumthe foll ow ng:
(i) An independent review of all plans and specifications for the
condom nium to determ ne conpliance with all laws then applicable to

i nprovenents and to ensure that the plans and specifications are in
accordance with sound engi neering and construction standards.
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(1i) An independent periodic review of all construction activities
during the course of construction to ensure that the condom nium has
been constructed in a workmanli ke manner.

(b) A qualified inspector shall prepare a certificate certifying
that the condom nium has been inspected during the course of
construction in conpliance with this chapter. The certificate of
i nspection shall be provided to each purchaser at or prior to closing
of the sale of a unit.

(4)(a) A qualified inspector shall have no nonetary liability and
no cause of action for damages shall arise against a qualified
i nspector for the inspections required by this chapter.

(b) The immunity provided under this section does not inure to the
benefit of the qualified inspector for damages caused to the decl arant
solely by the negligence or wllful msconduct of the qualified
i nspector resulting fromthe provision of services under the contract
with the decl arant.

(c) Except for qualified inspectors, this section shall not relieve
from excuse, or lessen in any manner, the responsibility or liability
of any person, conpany, contractor, builder, developer, architect,
engi neer, designer, or other individual or entity who devel ops,
I nproves, owns, operates, or nanages any condom nium for any damages to
persons or property caused by construction or design defects. The fact
that an inspection by a qualified inspector has taken place may be
i ntroduced as evidence in a construction defect action, including any
reports or other itens generated by the qualified inspector.

NEW SECTION.  Sec. 12. Sections 3, 5 and 9 of this act apply only
to condom niuns created by declarations recorded on or after July 1,
2004.

NEW SECTION. Sec. 13. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 14. This act takes effect July 1, 2004.

~-- END ---
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